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STATUTE BARRING INSANE SUICIDE AS DEFENSE TO 
ACCIDENTAL DEATH BENEFITS 


The beneficiary of two life insurance policies sued to recover 
double indemnity for the accidental death of the insured from 
self-administered poison while insane. The insurance contract 
excluded liability for double indemnity if the insured’s death was 
caused directly or indirectly by self-destruction while sane or 
insane, or poisoning, or other specific conditions. By statute in 
Missouri, suicide, not contemplated when the insurance was taken 
out, does not constitute a defense. In other words, self-destruc- 
tion while insane is an accident within the meaning of the contract 
of insurance involved. The insurer, however, did not plead suicide 
as a bar to recovery; its defense was that death by poisoning was 
excepted from the coverage. 


Validity of Contractual Exclusions 


The vital issue was whether, under the provisions of this 
statute, all accidental deaths, when caused by self-administered 
means, while insane, come within the coverage of the policy, and 
contractual exceptions thereto are void. The Kansas City Court 
of Appeals of Missouri in Fields v. Pyramid Life Insurance Com- 
pany of Topeka, Kansas, {| 503,205, concluded that although suicide 
while insane constitutes an accident, it does not create any larger 
liability on the insurance company than that created by the con- 
tract. The policy, therefore, excluded death caused by the taking 
of poison regardless of the mental state of the insured. 


Applegate Case 


This decision, however, was contrary to the conclusion of 
another Missouri appellate court in Applegate v. Travelers In- 
surance Co. Therein, it was clearly held that suicide statutes 
render all exceptions or limitations to coverage in an accident 
insurance contract void in case of suicide while insane. The court 
did not agree with the conclusions in that case and refused to 
follow them on the grounds that there were no premises which 
justified them and that they were against the greater weight of 
authority. Because of the resulting conflict in decisions, however, the 
court certified the question to the Supreme Court of Missouri for 
final determination. 
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% FIRE AND CASUALTY * 


Rate Litigation—In accordance with the mandate of this court, 
the lower court properly entered judgment in favor of the 
Superintendent of Insurance for the amount of fees paid out 
of a fund collected pursuant to a rate reduction order plus 
interest without allowing the attorney to prove the value of 
his services or calling a jury to compute the interest 
(Scheufler v. Lamb, Mo. Supreme Ct., § 300,883). 


Duty to Defend.—The duty of the insurer to defend is not in- 
dependent of the duty to pay damages, if any, and an 
insurer is not required to defend claims expressly excluded 
from coverage in the policy (Duval, d.b.a. Duval Co. v. Aetna 
Casualty & Surety Co., Mich. Supreme Ct., J 300,884). 


Railway Company’s Liability—A railway company was lhield 
answerable in Arkansas to a canning company and its in- 
surer for fire which spread from a side track, maintained by 
the railway company for the canning company, to buildings 
on premises leased to the canning company on its right of 
way (The Kansas City Southern Ry. Co. v. Se England Fire 
Ins. Co., U.S.C.C.A., 8th C., § 300,885). 


Loss from Attachment of Cotton in Spanish Civil War.—An 
insurer was held answerable for loss which occurred when 
insured cotton was “attached” in Spain during the civil war 
and compensated for by the Catalonian government in 
pesetas, which, when exchanged, equalled only about 60 per 
cent of the value of the cotton (Pape et al., d.b.a. Pape, 
Williams & Co. v. The Home Ins. Co., U. S. Dist. Ct., S. D., 
N. Y., J 300,886). 


% NEGLIGENCE * 
(Other than Automobile) 


Owners’ Liability—Where plaintiff fell on the unlighted com- 
mon stairway in defendant’s building it was reversible error 
to admit testimony of the cleaning woman, who came to 
the scene of the accident, to the effect that she noticed the 
bulb had gone out earlier in the evening but that the man 
with the keys to the supply room was out, since the dec- 
laration was neither an admission nor a spontaneous ex- 
clamation (Wade v. Yale University, Conn. Supreme Ct. of 
Err., § 403,891). Fall on Fan-Shaped Stairway.—The owner 
of a building was not responsible for injuries sustained by 
his tenant’s customer who fell down a fan-shaped stairway 
which was constructed in violation of a city ordinance, since 
under the terms of the lease, which covenanted that the 
premises complied with city ordinances, the tenant could 
deduct the cost of repairs necessary to comply with the 
ordinances if the owner failed to repair on demand from 
the tenant (Hamblen et al. v. Mohr et al., Tex. Ct. of Civ. 
App., 403,906). Dynamite in Seismograph Test.—In an 
action to recover for damages to their house, allegedly 
caused by vibration resulting from explosions of dynamite 
used in a reflection seismograph test, a judgment for plain- 
tiffs was reversed and remanded on the ground that plaintiff 
husband displayed to the jury a picture of himself as a 
soldier stationed in the Philippines when at that time Gen- 
eral MacArthur was making his glorious stand on Bataan 
Peninsula (Seismic Explorations, Inc., et al. v. Dobray et al., 
Tex. Ct. of Civ. App., J 403,900). Hotel Keeper.—An inn- 
keeper was not answerable for injuries to a guest whose 
hand was cut when the porcelain faucet handle in his room 
broke as he was turning off the water, even though it was 
shown that for the past five years plumbers had installed 
chromium handles in new construction work, because a 
person is not required to use the latest modern equipment, 
but is merely required to use reasonably safe appliances 
(Doherty v. Arcade Hotel, Ore. Supreme Ct., § 403,895). 


Charitable Hospital—A charitable hospital was immune from 
liability for the negligence of its nurse when an irrational 
paying patient suffering from a fractured leg fell from her 
bed when left alone for a short interval, since the doctrine 
of respondeat superior was inapplicable because the nurse 
was an independent contractor (Lee v. Glens Falls Hospital, 


N. Y. Supreme Ct., App. Div., § 403,899). 


Contractors’ Liability—The court, ruling that building lime 


was not a dangerous instrumentality, declared that a build- 
ing contractor who left lime in an open garage was not 
liable for eye injuries to a small child, since the proximate 
cause thereof was not the leaving of the lime in an accessible 
place but the throwing of the lime by a playmate (Latta v. 

rooks et al., Ky. Ct. of App., 7 403,890). Collapse of Scaf- 
fold.—_There was no actionable negligence where defendant 
carpenter permitted plaintiff painter, both independent con- 
tractors, to use his scaffold for the purpose of painting a 
cornice which defendant was constructing on a residence, 
the court ruling that since plaintiff was a licensee, using the 
scaffold for his own accommodation, he could not recover 
for injuries sustained when his added weight pulled the 
scaffold from its wall fastenings (Brauner v. Lentz, Ky. Ct. 
of App., J 403,889). 


Bus Passenger Helping Driver with Epileptic.—There was no 


actionable negligence on the part of defendant’s bus driver 
who requested a passenger to assist him in getting an epileptic 
passenger out into the air and the bus company was not 
answerable for injuries sustained when the epileptic broke 
plaintiff passenger’s finger (Frady v. Ballard, N. C. Supreme 
Ct., {| 403,907). 


Municipalities’ Liability—The city was not answerable for the 


death of a prisoner from the burning of the jail in which he 
was confined, since, although the action was brought on grounds 
of maintaining a nuisance, the real basis of the claim was negli- 
gence of the city officers, the wrongfulness not being in the acts 
themselves, but in the failure to use due care in doing them 
(Brown v. The City of Craig, Mo. Supreme Ct., 403,898). 
Fall on Subway Steps.—There was no actionable negligence 
where plaintiff fell down the crowded subway steps, since de- 
fendant city was not obliged to provide guards to control the 
people descending the steps (Serln v. City of New York, N.Y. 
Supreme Ct., App. Div., 7 403,902). Depression at Street 
Crossing.—The city was not guilty of actionable negligence 
where a pedestrian fell into a depression in the street, one 
and one-half inches deep and fifteen inches long, as she 
was attempting to cross the street at an intersection, since 
such places receive constant wear and tear and it would 
be impractical, if not impossible, to avoid such conditions 
(Childress v. City of Richmond, Va. Supreme Ct. of App., 
] 403,904). 


Landlord and Tenant.—Only the landlord owner was respon- 


sible for injuries suffered by a pedestrian who stepped into 
a sidewalk hole in front of leased premises where the side- 
walk was not included under the lease and the lessee had no 
control over the sidewalk, the complaint against the lessee 
being dismissed (Wilson et al. v. Jaybro Realty & Develop- 
ment Co. et al., N. Y. Supreme Ct., App. Div., { 403,903). 
Defective Stairway.—Plaintiff, a month to month tenant, 
who was injured when she fell on a defective private stair- 
way leading to her apartment, was not successful in her 
suit against the landlord, since a lessor is not liable in tort 
for failure to repair, since he was not liable under the 
nuisance theory because the premises demised were not 
for public use and since the tenant knew of the defect 
when she took possession (Dellangelo v. Home Owners’ Loan 
Corp., U. S. Dist. Ct., S. D., N. Y., 1403,901). Fall of 
Ceiling.—Since, under the terms of the lease, defendant land- 
lords had merely the permissive right to enter the prem- 
ises to inspect and make repairs, the doctrine of res 1psa 
loquitur was not applicable, the court ruling that defendants 
were not answerable for injuries to a tenant’s employee 
when the ceiling fell on him because there were no obvious 
defects which an inspection would have disclosed (Asheim 
v. Fahey et al., Ore. Supreme Ct., | 403,892). 


Stores and Shops.—In an action against a department store to 


recover for injuries to a mentally deficient, but apparently 
normal child, who fell out the sun porch door which defend: 
ant’s employee had left open as he entered to ring a bell 
attached to an inner door leading into the house proper, 
the court ruled that a jury question was raised as to whether, 
in delivering the package in such a manner, the employee 
was a trespasser or a licensee (Keesecker, etc., v. The G. M 
McKelvey Co., Ohio Supreme Ct., $403,896). Stump m 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Parking Lot Adjoining Store.—Where a customer returning 
to his car fell over a stump in a parking lot adjoining de- 
fendant’s store, the question of the sufficiency of the lighting 
was properly submitted to the jury and there was ample 
evidence to support a finding that it was too dark to see 
the stump and that the customer had a right to assume that 
no such obstruction would be in his line of travel (Acme 
Markets, Inc. v. Remschel, Va. Supreme Ct. of App., 
{ 403,905). 


Implied Warranty.—In an action to recover for injuries sus- 


tained by a customer when a splinter entered her finger as 
she was dusting a bed purchased from defendant’s store, 
the court ruled that there was no implied warranty that the 
rail of a bed was fit for a use which was merely incidental 
to the required purpose, especially since the customer had 
full knowledge of the defect (Epstein v. John Mullins & 
Sons, Inc.; John Mullins & Sons, Inc. v. Epstein et al., N. Y. 
Supreme eS. App. Div., J 403, 893). 


Malpractice.—Where a patient relies solely on the doctrine of 


res ipsa loquitur, offering no expert testimony to show the 
standards of good practice, in an action to recover for burns 
received during a diathermy treatment given to relieve a 
sprained ankle, the court ruled that the doctrine was not 
available, since the electrical treatments lay entirely within 
the realm of professional knowledge, the testimony of ex- 
perts being necessary to show lack of due care (Trindle v. 
Wheeler, Calif. Dist. Ct., J 403,894). 


* LIFE x 


Accidental Death.—In an action to recover accidental death 


benefits, the death certificate and part of medical examiner’s 
report containing statements that the insured’s death had 
resulted from “accident” and that he was “Said to have 
fallen on subway platform” should not have been admitted 
in evidence (Welz v. Commercial Travelers Mutual Accident 
Assn. of America, N. Y. Supreme Ct., App. Div., {| 503,207). 
Automobile Accident.—Under the accidental death provi- 
sions of two life policies, plaintiff recovered for the death of 
the insured who was killed when his car suddenly left the 
road and came to rest in a rock pit, the jury by its verdict 
finding that the accident did not occur because the insured 
was suddenly stricken with epileptic convulsions (Metropoli- 
tan Life Ins. Co. v. Jenkins et vir, Fla. Supreme Ct., 

(503,210). Aeronautics Exclusion.—Accidental death in an 
aeroplane crash while riding as a fare- paying Passenger was 
not excluded by the policy provision that “no Accidental 
Death Benefit shall be payable if such death resulted 

from having been engaged in aviation or aeronautics, 
as a passenger or otherwise” (Hartol Products Corp. v. The 
Prudential Ins. Co. of America, N. Y. Ct. of App., J 503,209). 
Cause of Death.—The conclusion that the insured’s death 
from bronchial pneumonia was not the result of an embolus 
being carried in the blood stream to the lung after an opera- 
tion for hernia sustained in a fall, but rather the result of a 
bronchial infection existing at the time he entered the hos- 
pital, was upheld, and his beneficiary was not entitled to 
recover for his accidental death (O’Meara v. N. Y. Life Ins. 
Co., Kansas City Ct. of App., Mo., § 503,206). 


Fraternal Insurance—Beneficiary—Under the laws of Texas, 


an individual without an insurable interest may be desig- 
nated beneficiary of a death benefit provided for in a certifi- 
cate issued by a fraternal benefit society (Castillo v. Canales, 


Tex. Ct. of Civ. App., J 503,200). 


Incontestable Clause.—Fraud in the inception of the contract 


Was not stated to be one of the “causes” or “conditions” for 
or under which the supplementary agreement should become 
void and the policy was, therefore, incontestable for mis- 
representations in the application (Berkshire Life Ins. Co. v. 


Weinig et al. N. Y. Ct. of App., J 503,208). 


Misrepresentations in Applications.—The insured’s misrepre- 
sentations in his application for insurance, although made 
with no intent to deceive and having no causal relationship 
with his death, constituted equitable fraud which was a 
complete defense to the be sneficiary’s right to recover against 


the insurer (Metropolitan Life Ins. Co. v. Alvarez, N. J. Ct. 
of Chanc., 503,201). Age of Insured.—A life insurance 
company which, noticing a discrepancy in the age stated in 
a pending application for insurance and in an earlier appli- 
cation, issued the new policy with the age of assured de- 
rived from the old application was not estopped to show 
that the assured was older than the age stated in the policy 
and in both applications (Metropolitan Life Ins. Co. v. Levy, 
N. J. Ct. of Chanc., J 503,202). 


Seriousness of Medical Attention.—The beneficiary failed to 


carry the burden of proving that the disease for which the 
insured was treated did not cause or contribute to her 
death, as required to avoid the effect of the clause which 
provided that the policy should be voidable if, unrevealed, 
the insured was treated for any condition unless shown to be 
not serious or material to the risk (Metropolitan Life Ins. 
Co. v. Rowe, Ga. Ct. of App., J 503,204). 


Presumption of Death.—An insurer was held liable for the face 


amount of a life insurance policy upon the conclusion that 
the insured became presumptively dead by his unexplained 
seven-year absence before the expiration of his extended 
insurance (McNaghten et al. v. Northwestern Mutual Life 
Insurance Co., Ill. App. Ct., J 503,203). 


*% AUTOMOBILE 


Insurance Questions.—An insurer was liable under an “unload- 


ing” clause for the carrying of an object into the place of 
delivery, and the opening of the cellar doors was an incident 
to unloading and delivery ((American) Lumbermens Mutual 
Casualty Co. of Ill. v. Schoenfeld et al., U. S. Dist. Ct., S. D., 
N. Y., 707,241). Non-Ownership Liability Rider.—After 
analyzing the whole policy, the court ruled that the Em- 
ployers’ Non-Ownership Liability rider covered specifically 
named employees of the named insured while driving their 
automobiles in the course of their employment and was not 
limited solely to the liability of the employer (Le Blanc v. 
New Amsterdam Casualty Co. et al., La. Supreme Ct., 
{| 707,247). 


Carrier’s Liability—The trial court erred in directing a verdict 


for defendant bus company in plaintiff’s action for personal 
injuries sustained when he was assaulted by the bus driver 
after he had alighted from the bus and walked across the 
street, since a carrier has a duty to protect its passengers 
from assault (Gladdish v. Southeastern Greyhound Lines, Ky. 
Ct. of App., 707,235). 


Child Running Across Street—A father recovered for the 


wrongful death of his three and a half year old son who 
was struck by defendant’s truck when he ran across the 
street, since, had the driver been watching the road, he 
would have seen the child in ample time to have avoided 
the accident (McCutcheon v. Thompson et al., Calif. Dist. Ct. 
of App., J 707,237). 


Door of Ambulance Flying Open.—Plaintiff failed to recover 


for personal insuries sustained when, as she was riding to 
the hospital in an ambulance with her sick daughter, the 
door on the right side, next to which she was sitting, flew 
open and she was thrown out, since she was a gratuitous 
guest and there was no breach shown of the driver’s duty 
to exercise reasonable care when the speed of the ambulance 
was not excessive and it was not driven in such a way as 
to cause it to swerve or jerk and the door to fly open 
(Morales v. Employers’ Liability Assurance Corp., Ltd., et all., 
La. Supreme Ct., J 707,249). 


Failing to Signal for Left Turn.—Since plaintiff was guilty of 


contributory negligence in failing to signal for a left turn 
into his driveway, he failed to recover from defendant, who 
was speeding down the wrong side of the street and collided 
with defendant’s car in the driveway (Porter v. Polis et al., 
Tex. Ct. of Civ. App., J 707,251). 


Employer-Employee Relationship.—A used car dealer was held 


answerable for the negligent driving of one of his cars by 
the brother of one of his salesmen while the salesman was 
riding in the car, since the inference that the employee 
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AUTOMOBILE—Continued Misconduct of Jury.—Since one juror had informed the rest 


was operating the car with the permission of the owner was 
supported by evidence that the salesman wished to purchase 
the car and had taken it from the lot for the purpose of 
trying it out (Hicks et ux. v. Rets et al., Calif. Supreme Ct., 
{| 707,228). Scope of Employment.—Plaintiff failed to re- 
cover from the employer of the driver who struck him while 
making a left turn at an intersection, since at the time of 
the collision the employee, driving his own automobile, was 
on a personal mission, even though he was returning to 
his employer’s used car lot to lock a car which he had used 
during the course of the evening for demonstration purposes 
(Crosby v. Braley & Graham, Inc., Ore. Supreme Ct., 
{ 707,239). Assault by Bus Driver.—Plaintiff failed to re- 
cover from the bus company for personal injuries sustained 
when, after pursuing a bus to inform the driver that he had 
damaged plaintiff's car, the driver stopped the bus, got out 
and assaulted plaintiff, since the driver was engaged in an 
act wholly personal to himself, the gratification of his anger 
and resentment, and not in an act within the scope of his 
employment (Georgia Power Co. v. Shipp, Ga. Supreme Ct., 
q 707,250). 


Streetcar and Automobile Collisions.—Plaintiff failed to re- 


cover for personal injuries and property damage sustained 
when his car, which was stopped on defendant’s tracks at 
an intersection while he was waiting for a break in the 
traffic, was struck by defendant’s approaching streetcar, 
since he was guilty of contributory negligence in failing to 
keep a proper lookout (Virginia Electric & Power Co. v. 
Evans, Va. Supreme Ct. of App., § 707,242). Humanitarian 
Doctrine.—Since an instruction given under the humani- 
tarian doctrine was erroneous because it directed a verdict 
for plaintiff even though plaintiff’s negligence may have 
been the sole cause of the collision at an intersection be- 
tween plaintiff’s truck, which was making a left turn, and 
defendant’s streetcar, there was a new trial granted 
(Flaspoler v. Kansas City Public Service Co., Kansas City 
Ct. of App., Mo., J 707,244). 


Intersection Collisions.—Plaintiff recovered for personal in- 


juries sustained when his car was struck by defendant’s 
automobile in an intersection collision, since plaintiff, ap- 
proaching from the right, had the right of way and had 
attempted to avoid the collision by applying his brakes 
immediately upon sighting defendant (Roberts v. Carlson, 
Neb. Supreme Ct., § 707,236). Concurrent Negligence.— 
Neither plaintiff nor defendant recovered in the action and 
cross-claim for injuries sustained in an intersection collision, 
since plaintiff was guilty of primary negligence in striking 
the other car broadside and defendant was guilty of con- 
current negligence in failing to see plaintiff’s speeding car 
when she stopped at the stop sign and looked to the right 
before proceeding through the intersection (Moore v. Vick 
et al., Va. Supreme Ct. of App., § 707,243). 


Opposing Traffic Collision.—Plaintiff recovered for property 


damage to its bus when, after the bus driver had slack- 
ened his speed on noting the approaching grass machine 
and a truck behind, there was an approaching vehicles colli- 
sion with defendant’s truck which turned out into the center 
of the highway in order to pass when the bus was abreast 
of the grass machine, since the bus driver was not guilty 
of contributory negligence (Teche Lines, Inc. v. Gorum et al., 


La. Supreme Ct., 707,248). 


that defendant had to have insurance in the sum of $10,000 
to operate on the highways as a trucker, this court reversed 
the judgment for $10,000 and remanded the cause for a new 
trial on the ground of misconduct of the jury (Barrington 
et al. v. Duncan et al., Tex. Supreme Ct., 707,246). 


Truck Turning Over.—A colored boy riding on the top of a 
load of slab wood in the back of defendants’ truck recoy- 
ered for injuries sustained when he was thrown out of tlie 
truck which struck a length of iron lying on the highway 
and swung around, turning over (Palmer, etc. v. Brooks, 
d.b.a, East Side Ice & Fuel Co. et al., Mo. Supreme Ct., 
{ 707,232). 


Statute of Limitations—An action by an executrix as the sole 
survivor of her decedent, a pedestrian who was killed by 
defendant’s automobile, which was brought in the wrong 
court before the expiration of the one year statute of limi- 
tations, was sufficient to prevent the operation of the statute 
and plaintiff by statute had one year after the entry of the 
nonsuit to bring another action (Wente, Exrx. v. Shaver, Mo. 
Supreme Ct., J 707,233). 


Damages.—A_ $2,500.00 judgment for plaintiff who suffered a 
miscarriage when the automobile in which she was riding 
was struck in the rear by a car driven by defendant was not 
so excessive as to suggest prejudice (Flanton v. Greenfield, 
Calif. Dist. Ct. of App., {| 707,245). 


Practice and Procedure.—In an action to recover for personal 
injuries received while a passenger in a bus which collided 
with a truck-trailer, a new trial was granted, since a charge 
which directed that plaintiffs were entitled to verdicts 
against one or both sets of defendants without specifying 
against whom the verdict was to run was erroneous (Rynar 
et vir v. Lincoln Transit Co., Inc., et al., N. J. Ct. of Err. & 
App., J 707,234). 


Railroad Crossing Collisions.-—Plaintiffs failed to recover for 
personal injuries sustained when the car in which they were 
riding was stalled on a crossing by an inexperienced driver 
and struck by defendant’s train after it had been standing 
there for two or three minutes, since they were guilty of 
contributory negligence in failing to get out of the car 
(Miller v. The Baltimore & Ohio R. R. Co. v. Dean; Lorey, 
etc. v. The Baltimore & Ohio R. R. Co. v. Dean; Dean 
v. The Baltimore & Ohio R. R. Co., U. S. Dist. Ct., W. D., 
Pa., $707,229, 707,230, 707,231). Box Car Standing on 
Crossing.—Plaintiffs failed to recover for personal injuries 
sustained when the automobile in which they were riding 
collided with a box car standing on a crossing, since de- 
fendant’s negligence in failing to have safety gates and 
lights on the train was not the proximate cause of the 
accident and since the presence of the box car was in and 
of itself sufficient notice of its presence (Bucskowski, etc. v. 
The Canton R. R. Co., Md. Ct. of App., | 707,238). Wrong- 
ful Death Action.—Since an instruction given raised the 
presumption of negligence of defendant railroad to the dig- 
nity of evidence, a new trial was ordered in plaintiff's action 
for the wrongful death of his wife and two infant children 
when the car in which they were riding was struck by de- 
fendant’s train at a crossing (Loftin et al., Trustees, Florida 
East Coast Ry. Co. v. Skelton, Fla. Supreme Ct., 707,240). 
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